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Digital Justice Forum 

Anonymisation of Judgments 

 

Introduction 

Anonymisation of court decisions is not a new issue.  Taking Scotland as an 

example, the first Act of Parliament to recognise the public’s right to be present 

during court proceedings – and therefore to report them – was passed in 1693 – more 

than 300 years ago.  But at that time there was no internet and no search engines (at 

least in Scotland).  The question that we are addressing today is whether the 

principles that affect the decision whether to anonymise judgments have to be 

reconsidered in a digital age when personal information is much more easily 

discoverable than it used to be. 

Across Europe, practices in relation to anonymisation of judgments vary 

enormously.  Nor are they static: in some countries practices are moving towards 

anonymisation; in others they are moving away.  The UK jurisdictions are among 

those in which anonymisation is used the least, so that information identifying the 

people whose cases are being reported is most widely available.  The purpose of this 

paper is not to argue that this system is the best.  Rather, it is to explain the 

argument for a general principle that court decisions should not be anonymous, 

unless there are reasons for it in a particular case. 
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Some of what I have to say relates to publication of court proceedings generally, and 

not specifically to anonymisation of the judgment.  I recognise that it is possible for 

the court to decide to anonymise its own reporting of proceedings, while leaving it 

open to the media to identify the parties if they want to do so.  That possibility arises 

in our system, as it does in others where anonymisation of judgments is the general 

rule.  It is not the same thing as an order of the court that nobody is allowed to 

publish details which would enable the parties to be identified, which is a power 

that will be exercised in much more limited circumstances.  But it seems to me that 

similar underlying principles apply. 

It goes without saying that the rights contained in the European Convention on 

Human Rights play a very important part in this argument.  But they are not the 

starting point.  The issue existed long before the Convention was drawn up, but I 

will look at how the Convention affects the argument for or against anonymisation. 

 

The principle of open justice 

The starting point of the argument against anonymity is the principle of open justice.  

It is a constitutional principle that justice is administered by the courts in public, and 

is therefore open to public scrutiny.  This principle is an aspect of the rule of law in a 

democracy. Society depends on the courts to act as guardians of the rule of law.  But 

who is to guard the guardians?  In a democracy, where the exercise of public 

authority depends on the consent of the people governed, the answer must lie in the 
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openness of the courts to public scrutiny.1   It is by an application of the same 

principle that proceedings in open court may be reported in the press and by other 

methods of broadcasting in the media.  Publicity is a powerful deterrent to abuse of 

power and improper behaviour: it discourages perjury, it encourages information 

and evidence to be produced, and it keeps the judge under public scrutiny. 

But, you may ask, does the open justice principle require the naming of names?  In 

general, the answer is yes, for two reasons.  One is to ensure that the public scrutiny 

of the work of the courts can extend to knowing who is being treated in the way they 

are.  The public interest in knowing how the law is being applied to particular 

individuals, or to particular categories of individuals (such as ethnic minorities, 

celebrities, foreign nationals, or whatever) outweighs the personal interest in 

keeping your court action secret from your friends and neighbours.   

The other reason is to encourage the reporting of the matter at all.  In a case in the 

Supreme Court in 2010, the Scottish judge Lord Rodger gave this explanation: 

“What's in a name? “A lot”, the press would answer.  This is because stories 

about particular individuals are simply much more attractive to readers than 

stories about unidentified people.  It is just human nature…  Writing stories 

which capture the attention of readers is a matter of reporting technique, and 

the European court holds that article 10 protects not only the substance of 

ideas and information but also the form in which they are conveyed…  Judges 

are not newspaper editors…  This is not just a matter of deference to editorial 

independence. The judges are recognising that editors know best how to 

 
1 R (Guardian News & Media Ltd) v City of Westminster Magistrates' Court [2013] QB 618 
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present material in a way that will interest the readers of their particular 

publication and so help them to absorb the information.  A requirement to 

report it in some austere, abstract form, devoid of much of its human interest, 

could well mean that the report would not be read and the information would 

not be passed on.  Ultimately, such an approach could threaten the viability of 

newspapers and magazines, which can only inform the public if they attract 

enough readers and make enough money to survive.” 

Of course, there are exceptions.  There are cases where any public interest that there 

is in knowing the identity of a party to court proceedings is outweighed by the need 

to protect that identity from public knowledge – for example, the victim of a sexual 

assault.  Sometimes disclosure would defeat the whole purpose of the proceedings.  

That is often the case in relation to an asylum seeker who fears that he will be killed 

or tortured if returned to his country of origin.  But the important point is that these 

cases should be regarded as the exception and not as the rule.  It is not enough that a 

party to legal proceedings would simply prefer not to have their identity revealed. 

The case in which Lord Rodger made the observations that I have quoted provides 

an interesting example.  It concerned an individual who was the subject of an order 

under anti-terrorism legislation because he was suspected of being a member of Al-

Qaeda.  The order allowed the freezing of his assets, even though he had not been 

convicted of any criminal offence.  A separate court order had been made 

prohibiting the press from revealing his identity.  This was challenged by various 

media organisations who wanted to report his name.  The Supreme Court allowed 

his name to be published.  As Lord Rodger said: 
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“It might be argued that… in this particular case naming M in any report 

would be an unnecessary luxury.  After all, it could be said, what actually 

matter are the legal and constitutional issues raised in the proceedings and 

these can be understood and debated on the basis of an anonymised report. 

But the very fact that M and the other appellants are not accepting, but 

challenging, the whole system of freezing orders based on mere suspicion 

means that they are presenting the orders as wrongs done to them, rather 

than as indications that they themselves have done something wrong. 

Concealing their identities runs counter to the entire thrust of that case. 

Should their appeals be allowed, concealment would be even less 

appropriate.” 

So much for reporting in the media generally.  But as I said at the beginning, you 

could have a system where the media are free to identify the parties to a court case, 

yet the court itself publishes its decision anonymously.  The court might be tempted 

to go down this route if, for example, it had concerns that identifying the parties 

would cause the court itself to breach human rights legislation or data protection 

legislation.  Such cases should, in my view, be rare.  Firstly, the media are entitled to 

look to the court for leadership on whether there are public interest or other reasons 

why the proceedings have to be reported anonymously.  Secondly, as we all know, 

in the reporting of judges’ decisions, context is everything.  If you remove all 

identifiable facts from a judgment, you run the risk of removing the rationale for the 

decision and rendering the report worthless as an indication of how the court has 

applied the law to the factual circumstances brought before it. 
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Human rights and anonymisation 

How has what I have said been affected by the Human Rights Convention?  As is so 

often the case, different people’s Convention rights will pull in different directions.  

For the media, and for those keen to promote open justice, the key provision is 

article 10, the right to freedom of expression.  Pulling in the opposite direction, we 

first of all have articles 2 and 3: the right to life, and the right not to be subject to 

torture or to inhuman or degrading treatment.  These rights are absolute and will 

override freedom of expression.  If there is a risk that they will be breached by 

publication, then anonymisation will always be necessary. 

Article 6, the right to a fair trial, might, depending on the circumstances, be invoked 

both in favour of and against anonymisation.  Bear in mind that as well as 

guaranteeing a fair trial, article 6 requires a public hearing and a public 

pronouncement of the judgment.  It will not always be the case that a person tried 

for a criminal offence will prefer to have his name kept off the internet and out of the 

search engines.  He may need the world to know that his government is bringing 

criminal charges against him, and his identification may be a safeguard against 

improper conduct by the judge. 

But the article which is most likely to pull in the opposite direction from freedom of 

expression is article 8 – the right to respect for private and family life.  But this right 

does not – or at least should not – operate as a veto on identification of parties to 

court proceedings.  The general rule in an open society should be that the public has 
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an interest in knowing that parties are in litigation.  This operates as a control on the 

power of the state, of wealthy individuals, and of influential interests, to conceal 

from the public the use that they are making of court proceedings to protect their 

interests.  Open justice, once again. 

Of course, again there are exceptions.  The court proceedings might be all about 

invasion of privacy, in which case publication of the identity of the parties might of 

itself be an unwarranted interference with article 8 rights.  This is very likely to 

require a balancing exercise, in which there will be a margin of appreciation within 

which the court can make its decision on anonymisation. 

 

Data protection 

I will only say a very brief word about data protection because it has already been 

covered.  In some contexts, anonymisation provides a helpful way of avoiding 

committing breaches of data protection legislation.  In the context of court 

proceedings, this is not strictly necessary because the constitutional principle of open 

justice requires publication of judgments which include personal data.  There is, in 

short, no expectation of privacy of personal data in relation to a court exercising its 

judicial functions.  Again, of course, there are exceptions, and judges must be alert to 

publishing data which would, for example, allow the identification of a child or a 

victim of sexual assault.  But once again the overriding concern is that justice is open 

to public scrutiny. 
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The consequences of digitisation 

Those, then, are the arguments which point towards identification as the general rule 

and anonymisation as the exception.  I want to turn now, in this last section of this 

contribution, to consider the consequences of digitisation on what I have said so far.  

The internet has made information far easier to obtain than ever before.  In the 

context of court judgments, is this a bad thing?  If open justice is a constitutional 

principle, then the availability of information more widely could be regarded as a 

very good thing.  Court judgments can now be read directly by anyone in the world 

and not just in specialist law reports obtainable only at great expense, or processed 

through a newspaper whose reporting may not give a truly balanced account of the 

proceedings.  So what are seen to be the problems? 

One is the issue of persistence.  Once something is out there, it is out there for ever.  

But that is not a problem peculiar to court judgments, and as we have seen there are 

ways of dealing with it. 

Another is that material may be discovered accidentally.  When you use a search 

engine like Google, it tends to produce a lot of results that you never knew were 

there, and which, because you didn’t know they were there, you would never have 

found.  You search for a person’s name to discover when they served as a member of 

parliament, or whether they were a member of a particular rock and roll band, and 
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you discover that they were a party to a very unpleasant divorce with a lot of 

evidence of unreasonable behaviour, and arguments about property.   

Or, to take a more serious example, a failed asylum seeker is sent back to his country 

of origin.  Some time later an official in that country conducts a search of his name, 

and finds the decision refusing him asylum, which discloses that during his time in 

the host country he attended a meeting of an anti-government organisation, 

membership of which is a criminal offence in his country of origin. 

In my view, neither of these examples amounts to a strong argument in favour of 

anonymisation in principle.  The first is simply an example of the conflict between 

the public interest in open justice and the private interest in keeping one’s affairs out 

of the public eye.  The second is an example of a situation where an exception can be 

made at the time of publication of the court judgment refusing asylum, so that the 

interests of justice are not defeated by identification of the individual concerned. 

 

Conclusion 

My conclusion is this: we as judges and administrators of justice should approach 

arguments for anonymisation with a degree of scepticism.  We should insist that the 

interest being protected is clearly identified.  Who is trying to conceal what, and 

why?  Is it to protect the state from scrutiny?  Is it to protect the judge from scrutiny?  

Is it to discourage press reporting of a matter of public interest?  Is it just because the 
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person concerned would prefer to keep the matter private?  These are not, I would 

suggest, sufficiently good reasons to interfere with the constitutional principle of 

open justice that provides one of the foundations of the rule of law. 

 

 


