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Since October 2015 the governing Law and Justice Party has been engaged in the 
reform of the justice system in Poland. Since 2017, the disciplinary procedure for judges and 
the disciplinary system overall have been changed significantly by strengthening the political 
overview of the Minister of Justice over the work of the Disciplinary Commissioner of Common 
Courts Judges and the composition of the disciplinary courts. Moreover, disciplinary liability 
of judges has been broadened, while their procedural rights in disciplinary proceedings have 
been weakened. Numerous international organizations – OSCE Office of the Democratic 
Institutions and Human Rights, the Venice Commission, the Parliamentary Assembly of the 
Council of Europe, then the European Commission and the European Parliament have 
expressed its concerns.  
The ENCJ has also followed with serious concern the situation that emerged as a consequence 
of those reforms. 

 In June 2018 a Board delegation visited Poland and had meetings with the KRS, the 
Supreme Court President, representatives of the judges ‘associations and the Ombudsman.   

On 17 September 2018, an Extraordinary General Assembly of the ENCJ decided to 
suspend the  membership of the KRS, the ENCJ has expressed its position on that the KRS no 
longer met the  requirements of the ENCJ that it is independent of the Executive and 
Legislature in a manner which  ensured the independence of the Polish Judiciary. It is 
important to mention that only the KRS voted against its own suspension.  

Since then, the Executive Board sent delegations of three board members to Poland in 
March and November 2019 assessing the situation. They spoke with the Supreme Court, the 
judges’ associations, the Ombudsman, and the KRS. The latter only met the delegation in 
November, because, according to the KRS, it was inopportune to talk to the ENCJ whilst a 
preliminary reference procedure concerning aspects of the judicial reforms in Poland was 
pending before the CJEU. The delegations reported back to the Executive Board. 

On 7 November 2019 the ENCJ has submitted 3rd party intervention before the ECHR - 
Grzęda v Poland case (application no 43572/18) – concerning the interruption of the term of 
office of a judge – member of the National Council of the Judiciary as a result of the ‘reform’ 
carried out in 2018 in Poland.  

On 14 February 2020, the situation regarding the independence of the Polish judiciary 
deteriorated still further with the commencement of a new law which has grave implications 
for the rule of law in Poland. For the first time judges may be held to account and disciplined 
on the basis of the merits of their decisions, for applying European Union Law and if they send 
a request for a preliminary ruling to the CJEU under article 267 TFEU. The KRS has not opposed 
this development, it has expressed strong support for the new law.  

At the meeting on 10 February 2020 the Executive Board decided to start an inquiry 
into the question whether the KRS should be expelled. The Executive Board questioned 
whether the KRS has committed serious breaches of the aims and objectives of the Association 
as set out in Articles 3 and 4 of the Statutes of the ENCJ, and thus whether it should propose 
the expulsion of the KRS as a member of the ENCJ.  

On 21 February 2020 the President of the ENCJ wrote a letter to the President of the 
KRS asking nine questions concerning the ENCJ membership of the KRS. On 13 March 2020 
the President of the KRS responded to the nine questions. Then, on 22 April 2020 the 
Executive Board adopted the draft position paper and the President of the ENCJ sent the draft 
position paper to the President of the KRS asking for the reaction of the KRS to the draft 
position paper. On 20 May 2020 the President of the KRS responded to the draft position 
paper. Finally, on 27 May 2020 the ENCJ Executive Board convened for a virtual Board 

https://pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/News/ENCJ%20letter%20to%20KRS%2021%20February%202020.pdf
https://pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/News/ENCJ%20letter%20to%20KRS%2021%20February%202020.pdf
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meeting. The ENCJ position paper on the expulsion of the Krajowa Rada Sadownictwa1 - 
National Council for the Judiciary of Poland (KRS) was discussed and subsequently adopted. In 
the position papers the Board sets out its reasons for proposing to the General Assembly to 
expel the KRS. (See the attached position paper dated May 2020) 
 

During the 2020 Virtual General Assembly on 10 June, as regards the proposal of the 
Executive Board to put the expulsion the to the General Assembly of the ENCJ, it was agreed 
that an extraordinary meeting of the General Assembly would be organised to decide on this 
matter as soon as the sanitary situation would allow it. 
 

Since then, in June 2020 the ENCJ has submitted 3rd  party intervention before the ECHR - 
Żurek v Poland case (application no 39650/18) – concerning the interruption of the term of 
office of a judge – member of the National Council of the Judiciary, and repressions associated 
with his role as spokesperson for the National Council of the Judiciary.  

 

In January 2021 the ENCJ has submitted 3rd party intervention before the ECHR – Tuleya 
v Poland case (application no. 21181/19). Judge Tuleya is accusing the Polish government of, 
inter alia, breaching his right to private life and his reputation in connection with disciplinary 
proceedings against him and summoning him as a witness in disciplinary proceedings against 
other judges in 2018. The intervention reiterates the ENCJ Standards on disciplinary 
proceedings against judges. 
 

During the ENCJ Board meeting on 23 November 2020, the ENCJ Board agreed on the 
conclusion that the situation further deteriorated. The rule of law in Poland is constantly 
under attack. No progress has been made, no actions have been taken by the Polish 
authorities with regard to respect for the rule of law and judicial independence. Moreover, 
there are no signs that this situation is set to improve in the future. Taking this into account, 
it was decided that the ENCJ January’s Lunch seminar will be dedicated to the situation of the 
judiciary in Poland. Two special guests were invited, namely Mr Maciej Taborowski, Deputy-
Commissioner for Human Rights on the Polish Judicial system and Ms Monika Frackowiak, a 
harassed Polish judge, to comment on the latest developments.  
 

Moreover, the proposal to expel the Polish National Judicial Council from the ENCJ is still 
being considered by some of the ENCJ Members, although most Members have indicated that 
they would support an expulsion.  

 
According to the V-Dem’s Liberal Democracy Index published in March 2021 (index compiled 
by academics and other experts) Poland is world’s “most autocratizing country”2. Law and 
Justice Party - PiS leader, Kaczynski, argued that the policy towards judiciary, media and other 
institutions is aimed at changing the post-communist order in Poland3.  
In an interview, PiS leader Kaczynski spoke about a planned “verification of all judges” in 
Poland (reorganization of the courts in Poland and the verification of judges)4.  

 
1 Page 1-10.  
2 Available at: https://www.v-dem.net/files/25/DR%202021.pdf 
3 Available at: https://notesfrompoland.com/2020/06/02/we-are-still-cleansing-poland-of-dirt-says-president-ahead-of-
reelection-bid/ 
4 Available at: http://themis-sedziowie.eu/materials-in-english/kaczynski-directly-announced-a-purge-among-judges-for-
the-first-time-mariusz-jaloszewski-oko-press-22-december-2020/ 

https://pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/News/Position%20paper%20ENCJ%20Board%20on%20position%20KRS%20and%20annexes%2027%20May%202020.pdf
https://www.v-dem.net/files/25/DR%202021.pdf
https://notesfrompoland.com/2020/06/02/we-are-still-cleansing-poland-of-dirt-says-president-ahead-of-reelection-bid/
https://notesfrompoland.com/2020/06/02/we-are-still-cleansing-poland-of-dirt-says-president-ahead-of-reelection-bid/
http://themis-sedziowie.eu/materials-in-english/kaczynski-directly-announced-a-purge-among-judges-for-the-first-time-mariusz-jaloszewski-oko-press-22-december-2020/
http://themis-sedziowie.eu/materials-in-english/kaczynski-directly-announced-a-purge-among-judges-for-the-first-time-mariusz-jaloszewski-oko-press-22-december-2020/
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Rule of law developments:  

o On 7 May 2021 the European Court of Human Rights in case Xero Flor v Poland 
(application no. 4907/18) found that there had been a violation of the right to a fair 
hearing and of the right to a tribunal established by law. The election of judges to the 
Constitutional Court, dating back to 2015, occurred via an irregular procedure. On 
these grounds the Court found that the Constitutional Court was unlawful. 

o In March 2021 the ENCJ has submitted its contribution to the EC 2021 Rule of Law 
report. The information put forward includes developments from 2020 which 
occurred, inter alia, in Poland. Since the publication of the first EC’s Rule of Law 2020 
report the situation of the judiciary has not improved, on the contrary, it has 
deteriorated.  

o 11 March 2021: Poland and Hungary lodged actions5 with the CJEU against the agreed 
mechanism making protection of the EU’s financial interests conditional to adherence 
to rule-of-law values. 

o 22 March 2021: The National Prosecutor’s Office has demanded that the Criminal 
Chamber hand over the files of 25 cases because it is conducting a political 
investigation of the Supreme Court. The chairman of the Criminal Chamber, Michał 
Laskowski, a dozen or so judges from that Chamber and even former Supreme Court 
President Gersdorf would be threatened with criminal charges. 

o On 28 March 2021: an open letter6 of academics and NGOs regarding Poland’s 
disciplinary regime for judges and the urgent need for interim measures in Commission 
v Poland (C-791/19) has been sent to the European Commission.  

o 29 March 2021: Polish Prime Minister Mateusz Morawiecki asked the Constitutional 
Tribunal to determine whether certain provisions of the TEU concerning the primacy 
of EU law and effective judicial protection are consistent with Constitution of the 
Republic of Poland. 

o On 22 April 2021 the Disciplinary Chamber of the Supreme Court denied the request 
of the public prosecutor to detain judge Igor Tuleya since there are no sufficient 
grounds to justify Tuleya’s detention. However, the decision is not final and is likely to 
be appealed. Judge Tuleya did not recognise the previous Chamber’s decision to strip 
him of his immunity and refused to attend the hearings. The Disciplinary Chamber’s 
decision to wave judge Tuleya’s immunity remains in force. Therefore, Tuleya is still 
not allowed to adjudicate and has his salary significantly reduced.  
 

o An overview of the Court of Justice of the European Union (CJEU) cases on Poland  
 

Rule of law related infringement actions Commission v Poland (Art 258 TFEU)  
o On 24 June 2019, the European Court of Justice in decision C-619/187 ruled that the 
Polish Law on the Supreme Court lowering the retirement age of judges of the Supreme Court, 
is contrary to EU law and breaches the principle of the irremovability of judges and thus that 
of judicial independence. 
 

 
 
5 The cases are referred to as C-156/21 and 157/21.  
6Available at: https://ruleoflaw.pl/wp-content/uploads/2021/03/2020-03-28-letter_EN.pdf 
7Press release, CJEU, No 81/19, 24 June 2019, available at :   
https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-06/cp190081en.pdf 

https://ruleoflaw.pl/wp-content/uploads/2021/03/2020-03-28-letter_EN.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-06/cp190081en.pdf
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o On 5 November 2019, the ECJ in decision C-192/188 ruled that the new Polish 
retirement rules are incompatible, inter alia, with the principles of irremovability of judges 
and of judicial independence.  

 
o The case C-791/19 R Commission v Poland concerning the protection of Polish Judges from 

political control, was referred to the Court of justice of the European Union in January 2020. 
In April 2020 the CJEU issued interim measures in this case. It has been decided that Poland 
must suspend the activities of the disciplinary regime until the court makes its final decision 
on the case9. On 1 December 2020 the CJEU held a hearing. The opinion of GA will be 
announced in March 2021.  The final judgment is expected to be delivered in 2021. 

 
o On 31 March 2021, the European Commission refers an action to the CJEU case C-

204/2110 and applies for a declaration that the Polish “muzzle law” infringes Poland’s 
obligations under EU law. According to the Commission, the Polish law on the judiciary of 
20 December 2019 that entered into force on 14 February 2020 undermines the 
independence of Polish judges and is incompatible with the primacy of Union law. The 
Commission sets out five different reasons why the Polish “muzzle law” violates provisions 
of EU law protecting judicial independence. One particularly critical point is that the law 
prevents Polish courts from submitting references for preliminary rulings on questions of 
independence to the CJEU. This includes threats to Polish judges about the use of 
disciplinary proceedings against them. The Commission has also asked the CJEU to order 
interim measures pending the delivery of the final judgment.  

 
 
Requests for a preliminary ruling made by Polish courts raising rule of law issues (Art 267 
TFEU)  
 
o Case C-487/19 lodged on 26 June 2019 on status of Supreme Court (Disciplinary 
Chamber and Chamber of Extraordinary Control and Public Affairs) which include individuals 
appointed to SC on basis of unlawful procedure. In its Opinion of 15 April 2021, Advocate 
General Tanchev considered that : “two newly created chambers of the Polish Supreme Court 
are liable to fail the requirements established by EU law in a situation where the judges 
concerned were appointed to those positions in flagrant breach of the national laws applicable 
to judicial appointments to that court” (see: 
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-04/cp210061en.pdf).  
 
o On 19 November 2019 the Court issued a landmark ruling on Joined Cases C-585/18, 
C-624/18, and C-625/1811 on questions relating to the independence of the newly created 
Disciplinary Chamber within the Polish Supreme Court, which has the power to discipline 

 
8 Available at: 
https://curia.europa.eu/juris/document/document.jsf?text=&docid=219725&pageIndex=0&doclang=EN&mode=req&dir=&
occ=first&part=1&cid=11645139   
9Press release, CJEU, no 47/20, available at : https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-
04/cp200047en.pdf 
10The case is referred to as C-204/21, see more: https://ec.europa.eu/commission/presscorner/detail/en/IP_21_1524 
11Joined Cases C-585/18, C-624/18, and C-625/18, lodged on 29 September 2018; AG Opinion on 27 June 2019, ECJ ruling on 
19 November 2019, ECLI:EU:C:2019:982, available at : 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=220770&pageIndex=0&doclang=EN&mode=req&dir=&
occ=first&part=1&cid=4196196.  

https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-04/cp210061en.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=219725&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=11645139
https://curia.europa.eu/juris/document/document.jsf?text=&docid=219725&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=11645139
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-04/cp200047en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-04/cp200047en.pdf
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_1524
http://curia.europa.eu/juris/document/document.jsf?text=&docid=220770&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4196196
http://curia.europa.eu/juris/document/document.jsf?text=&docid=220770&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4196196
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judges both for their conduct and for the content of their rulings. The judges of this chamber 
are appointed by the President of the Republic on a proposal of the National Council of the 
Judiciary - the KRS. It is important to highlight that under the amendment to the Law on the 
National Council of the Judiciary and certain other laws, enacted by the Law of 8 December 
2017, the Lower Chamber of the Polish Parliament now elects the 15 members of the KRS who 
are judges (of a total of 25 members). Formerly, these members were elected by the general 
assembly of judges of all levels. 
The first question concerned whether the judges adjudicating in the Disciplinary Chamber are 
independent as understood by EU law, and consequently whether the requirements of the EU 
principle of effective judicial protection (Article 19 (1) TEU and Article 47 of the Charter of 
Fundamental Rights of the European Union) have been met in cases adjudicated by this 
chamber where there is a question of EU law. Further, the Labour and Social Insurance 
Chamber of the Supreme Court also asked whether, if these standards were not fulfilled, it 
should disregard national regulations that require cases to be examined by the Disciplinary 
Chamber. 
The Court confirmed that Article 47 of the Charter of Fundamental Rights and Article 19(1) 
TEU were applicable and held that the requirement that courts be independent formed part 
of the essence of the right to effective judicial protection and the fundamental right to a fair 
trial. It further noted that the objective circumstances in which that court was formed, its 
characteristics and the means by which its members have been appointed are, inter alia, 
specific factors which must be examined in order to assess whether the Disciplinary Chamber 
offers sufficient guarantees of independence. 
 
The Court found that the referring court must ascertain whether new “Disciplinary Chamber” 
is independent.  
 
o Cases C-748/19 to C-754/19 Prokuratura Rejonowa w Minsku Mazowieckim/WB and 
others; total of 7 requests lodged on 15 October 2019, AG Bobek Opinion on 20 May 2021 : 
EU law precludes the Polish practice of secondment of judges to higher courts that may be 
terminated at any moment at the discretion of the Minister of Justice, who is simultaneously 
the General Prosecutor.  
 

o On 12 October 2020, the Court of Justice of the European Union Grand Chamber heard 
two cases about how imploding judicial independence in Poland relates to mutual recognition 
and fair trial (C-354/20PPU and C-412/20PPU). Under discussion were references for 
preliminary ruling from the Court in Amsterdam. The latest asked how to deal with the 
execution requests issued by Polish judicial authorities in the light of the increasing pressure 
on the judicial independence. According to Advocate General Campos Sánchez-Bordona, while 
systemic or generalised deficiencies regarding the independence of the judiciary in Poland 
exist, it is not possible to automatically suspend the application of the Framework Decision in 
respect of all European Arrest Warrants (EAWs) issued by Polish courts.                                                        
It its decision on 17 December 2020, Joined Cases C-354/20 PPU and C-412/20 PPU Openbaar 
Ministerie 12 the CJEU rule that “systemic or generalized deficiencies” of the judiciary in an EU 
country are not sufficient on their own to believe that all the courts in that country cannot act 

 
12 CJEU (Grand Chamber), Judgment in Joined Cases C-354/20 PPU and C-412/20 PPU Openbaar Ministerie, 17 December 
2020, ECLI:EU:C:2020:1033. 
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independently. At the same time, the CJEU stated that the execution of a European Arrest 
Warrant issued by a Polish judicial authority must be refused if there are any substantial 
grounds for believing that the prisoner in question will not be able to have a fair trial. 
o In November 2020, Judge Tuleya referred to the CJEU a question for a preliminary 
ruling in a case concerning the Disciplinary Chamber and its powers (i.e. lifting the judges’ 
immunity)13. In December 2020, another Polish judge - Piotr Gaciarek made a preliminary 
ruling request to the CJEU asking whether a different judicial panel should decide a case which 
was initially assigned to a judge suspended by the Disciplinary Chamber14.  
o On 26 March 2020 in joined cases C-558/18 & C-563/1815 the Grand Chamber of the 
CJEU delivered its judgement in the case of a preliminary reference questioning the new Polish 
legislation relating to the disciplinary regime for judges. The CJEU found the referral 
inadmissible. CJEU could not answer these questions because they were asked on the basis of 
criminal cases to which EU law did not apply, and therefore there was no ‘EU connection’ 
which constitutes the grounds for a national judge submitting a question to the CJEU in the 
specific case under consideration. Furthermore, the questions were of a general nature – at 
the time they were asked, they still applied to a hypothetical possibility of repression of judges 
by disciplinary proceedings for asking questions. However, it did emphasize in its ruling that 
disciplinary repression cannot be applied against judges of national courts in the EU for 
submitting questions to the CJEU. However, the importance of these questions to the Court 
itself is evidenced by the fact that the whole of the Grand Chamber of the CJEU made the 
decision.  
o On 2 March 2021 the CJEU decides in the preliminary ruling case C-824/18 (A. B. and 
Others v KRS) on the retroactive lowering of Supreme Court retirement age; composition of 
NCJ and effective remedy against NCJ decisions. According to the CJEU, the procedure for 
appointing judges to the Supreme Court in Poland could violate EU law, due to the lack of 
effective judicial control of the decisions of the National Council of the Judiciary (KRS). In 
addition, there could be a violation of Art. 267 TFEU if the CJEU were to be prevented from 
exercising its preliminary ruling competence. It is up to the referring Polish court to decide on 
an infringement of the EU standards of judicial independence and impartiality. In the event of 
an infringement, the principle of the primacy of Union law obliges the national court to leave 
respective legislative amendments unapplied. The specific case concerns amendments 
regarding the nomination procedure of judges to the Polish Supreme Court in 2018 and 2019. 
They ultimately resulted in making it impossible to lodge appeals against decisions of the KRS 
concerning the proposal or non-proposal of candidates for appointment to judicial positions 
at the Supreme Court. Appeals that were still pending were declared closed.  
Minister of Justice of Poland, Zbigniew Ziobro, commented that the judgment delivered by 
the CJEU is unacceptable. In addition, it would be referred to the politicized Polish 
Constitutional Tribunal because of its potential incompatibility with the Polish Constitution.  
 
 
Pending cases before the European Court of Human Rights: 
 

 
13‘Rule of law’ blog, ‘Judge Tuleya asks EU Court in his last ruling’, available at :  https://ruleoflaw.pl/judge-tuleya-asks-eu-
court-in-his-last-ruling/ 
14 rp.pl, Czas próby dla sędziów nie mija - rozmowa z sędzią Piotrem Gąciarkiem, available at :  https://www.rp.pl/Sady-i-
prokuratura/312229970-Czas-proby-dla-sedziow-nie-mija---rozmowa-z-sedzia-Piotrem-Gaciarkiem.html 
15https://curia.europa.eu/juris/document/document_print.jsf?docid=224729&text=&dir=&doclang=FR&part=1&occ=first&
mode=req&pageIndex=0&cid=890640 

https://curia.europa.eu/juris/documents.jsf?num=C-824/18
https://ruleoflaw.pl/judge-tuleya-asks-eu-court-in-his-last-ruling/
https://ruleoflaw.pl/judge-tuleya-asks-eu-court-in-his-last-ruling/
https://www.rp.pl/Sady-i-prokuratura/312229970-Czas-proby-dla-sedziow-nie-mija---rozmowa-z-sedzia-Piotrem-Gaciarkiem.html
https://www.rp.pl/Sady-i-prokuratura/312229970-Czas-proby-dla-sedziow-nie-mija---rozmowa-z-sedzia-Piotrem-Gaciarkiem.html
https://curia.europa.eu/juris/document/document_print.jsf?docid=224729&text=&dir=&doclang=FR&part=1&occ=first&mode=req&pageIndex=0&cid=890640
https://curia.europa.eu/juris/document/document_print.jsf?docid=224729&text=&dir=&doclang=FR&part=1&occ=first&mode=req&pageIndex=0&cid=890640
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- Grzeda v Poland, No 43572/18 and Zurek v Poland, No 39650/18: on the early 
termination of terms of judicial members in the National Judicial Council; 

- Broda and Bojara v Poland, No 2669/18 and 27367/18: on discretionary dismissals of 
court vicepresidents by the Minister of Justice; 

- Reczkowicz a.o. v Poland, No 43447/19, 49868/19 and 57511/19: on the two new 
Chambers of the Supreme Court; 

- Sobczynska a.o.v Poland, No 62765/14, 62769/14 and 62772/18: on the decision of the 
State president to refuse to appoint a judge candidate recommended by the National 
Judicial Council; 

- Tuleya v Poland, No 21181/19: on the judicial disciplinary system.  
 
 
 

To read the European Commission’s 2020 Rule of Law chapter on Poland, please click here :  

Full overview of all infringement procedures and requests on twitter page of Prof. Laurent 
Pech. 
 
For more information on the state of the rule of law in Poland, please visit Rule of Law 
Poland.  
 
 
  

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1602579986149&uri=CELEX%3A52020SC0320
https://twitter.com/ProfPech/status/1322148036840198144/photo/1
https://twitter.com/ProfPech/status/1349398744870096897/photo/1
https://twitter.com/ProfPech/status/1349398744870096897/photo/1
https://ruleoflaw.pl/
https://ruleoflaw.pl/
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Position Paper of the board of the ENCJ on the membership of the KRS 

(expulsion) 

 
1.Introduction 
 
Since October 2015 the governing Law and Justice Party has been engaged in the reform of 
the justice system in Poland. A series of laws have been enacted, including as of January 2018 
a law concerning the Polish Council for the Judiciary (KRS).  
 
On 17 September 2018, an Extraordinary General Assembly of the ENCJ decided to suspend 
the membership of the KRS because it no longer met the requirements of the ENCJ that it is 
independent of the Executive and Legislature in a manner which ensured the independence 
of the Polish Judiciary (link to position paper). Only the KRS voted against its own suspension. 
 
Since then, the Executive Board sent delegations of three board members to Poland in March 
and November 2019 assessing the situation. They spoke with the Supreme Court, the judges 
associations, the Ombudsman, and the KRS. The latter only met the delegation in November, 
because, according to the KRS, it was inopportune to talk to the ENCJ whilst a preliminary 
reference procedure concerning aspects of the judicial reforms in Poland was pending before 
the CJEU. The delegations reported back to the Executive Board (reports attached).  
 
On 14 February 2020, the situation regarding the independence of the Polish judiciary 
deteriorated still further with the commencement of an new law which has grave implications 
for the rule of law in Poland. For the first time judges may be held to account and disciplined 
on the basis of the merits of their decisions, for applying European Union Law and if they send 
a request for a preliminary ruling to the CJEU under article 267 TFEU. The KRS has not opposed 
this development, it has expressed strong support for the new law.  
 
The developments since 2015, and the active role of the KRS in support of them, have led the 
Executive Board to question whether the KRS has committed serious breaches of the aims and 
objectives of the Association as set out in Articles 3 and 4 of the Statutes of the ENCJ, and thus 
whether it should propose the expulsion of the KRS as a member of the ENCJ. 
 
In this position paper the Board of the ENCJ sets out its position. 

https://pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/News/ENCJ%20Board%20position%20paper%20on%20KRS%20Poland.pdf
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2. International responses to the situation of the independence of the Polish judiciary and 
the role of the KRS 
 
Since 2015 the international interest in the reforms of the Judiciary in Poland has been 
enormous. The Executive Board just mentions the United Nations (ODIHR), the Council of 
Europe (Greco, the Venice Commission and the Parliamentary Assembly), the European Union 
(the Commission, the Parliament and the CJEU) and the networks of the Judiciary and 
advocates in Europe (the network of presidents of Supreme Courts in Europe, the association 
of the Councils of States and Supreme Administrative Jurisdictions of the EU, the European 
Association of Judges, The European Bar Association), and many more. All these organizations 
are very critical of the reforms of the Judiciary in Poland and the role of the KRS. 
 
At this point the Executive Board refers to a few of the recent positions of some of these 
organizations. 
 
In its report of 6 January, 2020 the Monitoring Committee of the Parliamentary Assembly of 
the Council of Europe considered: “The reform of the National Council of the Judiciary had 
brought this institution under the control of the executive, which is incompatible with the 
principle of independence.” (133, page 30) 
 
The Venice Commission issued an urgent Opinion on 16 January, 2020 recommending among 
other things “to restore the powers of the judicial community in the questions of appointments, 
promotions and dismissals of judges”, implying that the KRS is under the control of the 
Executive. 
 
On 19 November, 2019 the CJEU delivered a judgement holding, inter alia,  that the test for 
the independence of the KRS is in the circumstances in which its members are appointed and 
the way the KRS actually exercises its role of ensuring the independence of the Judiciary (Case 
C-585/18; C-624/18 and C-625/18). Applying this test, the Polish Supreme Court (Grande 
Chambre of all the judges of three divisions) held in a resolution of 23 January, 2020 that the 
KRS is not independent from the Executive.  
 
On 25 October, 2019 the Commission brought an action before the CJEU claiming, inter alia, 
that the independence of the new Disciplinary Chamber in Poland is not guaranteed because 
its judges are selected by the KRS, while the judge-members of the KRS are selected by the 
lower house of the Polish Parliament. On 23 January, 2020 the Commission requested interim 
measures in this case. In its judgement of 8 April, 2020 the CJEU granted the request, holding, 
inter alia, that the arguments concerning the lack of a guarantee as to the independence and 
impartiality of the Disciplinary Chamber are prima facie not unfounded (case C791/19). 
 
On 29 April 2020 the Commission launched an infringement procedure, the fourth, against 
part of the Polish judicial reforms, considering that several elements of the Polish Law of 20 
December, 2019 violate EU law, in particular: 

- The content of judicial decisions can be considered to be a disciplinary offence; 
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- The law prevents Polish courts from fulfilling their obligation to apply EU law or request 
preliminary rulings; 

- The law prevents Polish courts from assessing, in the context of cases pending before 
them, the power to adjudicate cases by other judges; 

 
On 4 May, 2020 the president of the European Association of Judges, the Portuguese judge 
Jose Igreja Matos, sent a letter to the president of the ENCJ. The European Association of 
Judges represents the majority of judges in Europe. He stated in the letter: 
“Therefore, considering the KRS does not comply with the fundamental requirement for a 
Judicial Council of being independent from the executive and bluntly fails to uphold the 
independence of the judiciary, the EAJ board wants to publicly express its support to the 
proposal to expel KRS from ENCJ.” 
 
Furthermore: 
 
(..) EAJ is determined to continue the defence of our Polish Colleagues in their combat for an 
Independent Judiciary; we are absolutely confident that the same level of commitment will be 
equally ensured by your institution.” (letter added) 
 
On 13 May, 2020 the LIBE Committee of the European Parliament published a draft interim 
report in the article 7 procedure against Poland. The rapporteur is MEP for Spain Juan 
Fernando Lopez Aguilar. Regarding the impact of the Polish Law of 20 December, 2019 on the 
independence of the KRS, this report holds the following: 
“23. (..)this measure led to a far-reaching politicisation of the NCJ [KRS]; (..) 
26. Calls on the Commission to start infringement proceedings against the Act (..) on the NCJ 
[KRS] and to ask the CJEU to suspend the activities of the new NCJ [KRS] by way of interim 
measures.”  
 
On 19 May, 2020 the ENCJ received a joint letter of the presidents of the Polish Judges’ 
Association Iustitia, of Themis Association of Judges, of the Association of Family Court Judges 
in Poland, of the Association of Family Court Judges Pro Familia, of the Polish Association of 
Administrative Court Judges and of the Permanent Presidium of the Judges’ Cooperation 
Forum. These judicial organisations represent the opinion of a large majority of the 
approximately ten thousand Polish judges. They state: 
“Given the above, it is with deep sadness and full conviction that we express the view that the 
only rational decision that can be made is to remove the Polish National Council of the Judiciary 
from the group of members of the ENCJ.” 
 
Furthermore: 
 
“We also declare the further cooperation of Polish judicial associations and the Permanent 
Presidium of the Judges’ Cooperation Forum with the ENCJ in the fight for the independence of 
the European Judiciary.” (letter attached) 
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3. Relevant rules and standards of the ENCJ 
 
The ENCJ statutes state in article 6, paragraph 4 that: 
 
“The Executive Board may propose the expulsion of a member of the Association if it has 
committed serious breaches of the aims and objectives of the Association as set out in Articles 
3 and 4 (..). The Executive Board must first of all give the member in question the opportunity 
to state its position. Any expulsion must be decided upon by the General Assembly by a three 
quarters majority of the members present at that meeting.” 
 
Article 3.1 of the Statutes of the ENCJ provides: 
“ The Association has as its aim the improvement of cooperation between and good mutual 
understanding amongst, the Councils for the Judiciary and the members of the judiciary of both 
the European Union Member States and of any European Union candidate Member State.” 
 
Article 4 of the Statutes of the ENCJ provides: 
“Within the framework of the creation of the European Area of freedom, security and justice, 
the objectives of the Association are cooperation between members on the following: 

- Analysis of and information on the structures and competencies of members, and 
exchanges between the members; 

- Exchange of experiences in relation to how the judiciary is organised and how it 
functions; 

- Provision of expertise, experience and proposals to European union institutions and 
other national and international organizations. (..)” 

 
Article 6.1 of the Statutes of the ENCJ provides: 
“Membership is open to all national institutions of Member States of the European Union 
which are independent of the executive and legislature, or which are autonomous, and which 
ensure the final responsibility for the support of the judiciary in the independent delivery of 
justice”. 
 
The ENCJ has adopted a number of standards since its establishment in 2004.  
The most relevant standards to be taken into account in this position paper are the 
following:  
 
On the role of Councils for the Judiciary 
 “Each Council for the Judiciary has its origin in the development of its own legal system which 
is deeply rooted in a historical, cultural and social context but nevertheless all Councils for the 
Judiciary share common experiences and challenges and are governed by the same general 
principles. 
The fundamental role of the Council is to safeguard the independence of the judiciary and the 
Council has a distinctive position vis-à-vis other democratic institutions as it has the legitimacy 
to defend the judiciary, as well as individual judges, in a manner consistent with its role as 
guarantor, in the face of any measures which threaten to compromise core values of 
independence and autonomy”16 
 

 
16 ENCJ report on Councils for the Judiciary 2010-2011 

https://www.encj.eu/images/stories/pdf/workinggroups/report_project_team_councils_for_the_judiciary_2010_2011.pdf
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On the duty of judges to speak out when democracy and fundamental freedoms are in peril 
“In politics, a judge, like any other citizen, has the right to have a political opinion. His task, by 
showing this reserve, is to ensure that individuals can have every confidence in justice, without 
worrying about the opinions of the judge. 
(..) 
At the same time, the obligation of reserve cannot provide a judge with an excuse for inactivity. 
While he should not speak on cases with which he deals personally, the judge is nonetheless 
ideally placed to explain the legal rules and their application. The judge has an educational 
role to play in support of the law, together with other institutions which have the same mission. 
When democracy and fundamental freedoms are in peril, a judge’s reserve may yield to the 
duty to speak out.”  
 
In the Budapest Declaration of the General Assembly of the ENCJ (2008) the following 
standard was adopted: 
“4. As to the composition of the Councils for the Judiciary: (..) c. in any case (..) the judicial 
members of the Council (however appointed) must act as the representatives of the entire 
judiciary” 
 
 
4. Procedural aspects of the position paper 
 
At its meeting of 10 February 2020, the Executive Board decided to start an inquiry into the 
question whether the KRS should be expelled. 
On 21 February 2020 the President of the ENCJ wrote a letter to the President of the KRS 
asking nine questions concerning the ENCJ membership of the KRS (letter attached). 
On 13 March 2020 the President of the KRS responded to the nine questions (letter 
attached). 
On 22 April 2020 the Executive Board adopted the draft position paper. 
On 22 April 2020 the President of the ENCJ sent the draft position paper to the President of 
the KRS asking for the reaction of the KRS to the draft position paper (letter attached). 
On 20 May 2020 the President of the KRS responded to the draft position paper (letter 
attached).  
 
 
5. Is the KRS independent of the Executive and Legislature? 
 
On 17 September, 2018 the General Assembly adopted the reasons of the Executive Board 
to suspend the KRS, as put forward in the position paper of 16 August, 2018: 
 
 “6. Conclusion 
The Board considers that the KRS does not comply with the statutory rule of the ENCJ that a 
member should be independent from the executive. 
 
The Board believes that the KRS is no longer an institution which is independent of the 
executive and, accordingly, which guarantees the final responsibility for the support of the 
judiciary in the independent delivery of justice.  
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Moreover, the Board feels that actions of the KRS or the lack thereof, as set out in paragraph 
5, are constituting a breach of the aims and objectives of the network, in particular the aim of 
improvement of cooperation between and good mutual understanding amongst Councils for 
the Judiciary of the EU and Candidate Member States in accordance with article 3 of the 
Statutes.” 
 
The delegations of the Executive Board, as mentioned in the introduction, reported to the 
Executive Board. On the basis of these reports the Executive Board is of the opinion that the 
situation has not improved from 17 September 2018 until now but has deteriorated on several 
issues.  
 
First. The relations between the KRS and the Minister of Justice are even closer than suspected 
in the position paper of 16 August 2018. At the meeting of November2019 the KRS did not 
criticize the government at all. After enormous pressure, the lists of judges who supported 
the present members of the KRS as candidates (a minimum of 25 supporting judges was 
required to be appointed), show support by a narrow group of judges associated with the 
Minister of Justice, including 50 judges seconded to the ministry. One candidate was 
appointed without the required minimum of 25 signatures from judges.  
 
Secondly. The KRS openly supports the Executive and Legislature in its attacks on the 
independence of the Judiciary, especially by means of disciplinary actions (See below under 6, 
7 and 8). 
 
The answers of the KRS in the letter of 13 March 2020 on these points strengthen the 
Executive Board in its opinion. 
In the answer to question 1, the KRS acknowledges that 49 judges supporting the appointment 
of members of the KRS were seconded to the Ministry of Justice, and thus cannot be viewed 
as independent from the ministry for the purposes of the ENCJ.  
In the answer to question 2, the KRS acknowledges that many signatures of judges supporting 
the candidacy of member Nawicki had been withdrawn before the election, thus casting doubt 
on the validity of his election, yet he continues to fulfil the role of a validly elected member of 
the council.  
In the answer to question 3, the KRS only reiterates that it is not its task to monitor the 
declarations of the Minister of Justice and does not deny that the Minister of Justice has said 
in the Senate that he proposed judges to be appointed in the KRS who, in his opinion, were 
ready to cooperate in the reform of the Judiciary. This amounts to a failure to promote the 
independence of the council and its members from the executive. 
In the answer to question 4, the KRS argues that the members of the KRS are not the 
representatives of judges, which is incompatible with the ENCJ Budapest Declaration 2008 
that judicial members of a council must act as the representatives of the entire judiciary.  
 
The letter of 20 May, 2020 makes no convincing argument against the conclusion that the 
KRS does not fulfil the requirement of being independent of the executive. 
 
On the basis of both its actions and its responses the Executive Board concludes that the KRS 
is still not independent of the Executive and the Legislature. 
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6. Does the KRS fulfil its ENCJ duty to defend the Judiciary as it turns against judges who 
protest against attacks on the independence of the judiciary? 
 
According to an ENCJ rule a judge must refrain from politics. This rule is subject to an 
important exemption when the independence of the judiciary is threatened. In that case a 
judge has not only the right, but also the duty to speak out. 
 
The KRS has ignored this rule by stating that any protest by judges against the reforms of the 
justice system constitutes a disciplinary tort. Furthermore, it actively supported the 
disciplinary prosecution of the protesting judges. For example, the decision that enables 
judges to be disciplined for wearing T-shirts with the inscription “Constitution”. Both issues 
were reported by the delegations of the Executive Board on the basis of the meeting with the 
KRS and the meetings with the Supreme Court and the judges organisations. In its letter of 20 
May, 2020 the KRS now says it has no competences in relation to these issues, but both 
statements were made in the meeting with the KRS. 
 
Thus, it attacks and tries to destroy the independence of the judiciary, while an ENCJ Council 
for the Judiciary has as its most important duty to safeguard and protect the independence of 
the judiciary. It is its prime raison d’être. 
 
The letter of 20 May 2020 makes no convincing argument against the conclusion that the KRS 
has violated its duty to defend the judges who protested against attacks on the independence 
of the Judiciary. 
 
7. Does the KRS fulfil its ENCJ duty to defend the Judiciary when actively supporting the 
disciplining of judges for referring preliminary questions to the CJEU? 
 
It is a rule of European Union Law that every national judge in a European Member State is 
also a European Union judge, and that European Union judges are entitled and sometimes 
obliged to refer questions to the CJEU for the uniform application of EU Law.  
 
The KRS undermines these rules by actively supporting the disciplinary prosecution of judges 
who decided in a judgement to ask preliminary questions to the ECJ. In the letter of 20 May, 
2020 the KRS denies this, but the ENCJ delegation remembers that it was said by the KRS in 
the meeting.  Thus, the KRS is in violation of the ENCJ duty to defend the Judiciary.  
 
The letter of 20 May, 2020 makes no convincing argument against the conclusion that the 
KRS has violated its duty to defend judges disciplined for referring preliminary questions to 
the CJEU. 
 
 
8. Does the KRS fulfil its ENCJ duty to defend the Judiciary by actively supporting the 
disciplining of judges for the content of judgements in which a judge applies EU Law? 
In a judgment delivered on 19 November, 2019 the CJEU established a test to enable the Polish 
courts to decide whether the newly established Disciplinary Chamber in the Supreme Court 
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of Poland is an independent tribunal according to EU Law (Case C-585/18; C-624/18 and C-
625/18).  
In a resolution of 23 January, 2020 the Polish Supreme Court (Grande Chambre of all the 
judges of three divisions) applied the test and concluded that the Disciplinary Chamber did 
not satisfy the test and was not an independent tribunal. It also decided that the KRS is not 
independent from the Executive.  
In direct response to this judgement, the KRS actively supports the disciplinary prosecution of 
judges who apply the CJEU-test (see also the answer to question 9 in the letter of 13 March, 
2020). The first judgement in such a case has been delivered: judge (Pawel Juszczyszyn) has 
been suspended indefinitely of judicial duties. 
On 14 February, 2020 further legislation was enacted in Poland. Under Article 107 of this law 
judges are liable to disciplinary procedures if they are adjudged to have engaged in political 
activity, such as protesting against the reforms, applying European Law as to the 
independence of judges and tribunals, and referring questions to the CJEU. The KRS is very 
much in favour of this law, and openly supports it. The answers to the questions  6, 7, 8 and 9 
in the letter of 13 March, 2020 affirms this support. 
 
Thus, the KRS is in violation of the ENCJ duty to defend the Judiciary. 
 
The letter of 20 May 2020 makes no convincing argument against the conclusion that the 
KRS has violated its duty to defend judges disciplined for the content of decisions applying 
European Union Law. 
 
9. The defence of the KRS 
 
The most important defence of the KRS in its presidents’ letter of 20 May, 2020 is that the 
ENCJ allegations “constitute an accusation against the legislative authority – for issuing 
specific legal acts, and with respect to the national Council of the Judiciary – for obedience 
to these acts of law.” And: “The allegations directed at the National Council of the Judiciary 
seem to pertain the fact that it exercises its competences and observes the law in force in 
Poland, (..).” 
 
 
 
 
The Board’s view of these arguments is a s follows:  
The stand of the KRS is not correct.  
 
According to many European institutions and organisations, and national Polish institutions 
and judicial organisations alike, some of them are cited in par 2, the Polish government is 
attacking the independence of the Polish Judiciary on a large scale. The CJEU already now has 
condemned Poland on several occasions for not upholding the European Union Rule of Law 
as to the independence of the Judiciary, and more cases are pending. See par 2, 7 and 8. From 
a European Law point of view, the stand of the KRS that it just obeys “the law” is therefor not 
correct: European Union Law is also the law of Poland and has primacy above acts of the Polish 
Legislature and/or Executive. 
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The stand of the KRS is incompatible with the ENCJ standard on the role of councils. 
In ordinary circumstances the stand of the KRS might be correct, but not so “in the face of any 
measures which threaten to compromise core values of independence and autonomy” of the 
Judiciary. See the ENCJ-standard on the role of judicial Councils as cited in par 3.  
According to this standard the duty of the KRS in the circumstances should have been to 
safeguard the independence of the Judiciary against the attacks of the Polish Executive and/or 
the Polish Legislature. And the defence of the KRS makes it absolutely clear that it does not 
live up to this duty and does not want to live up to this duty, saying it is legally not able to live 
up to the duty. The latter: Quod non. In the circumstances, the obedience of the KRS to “the 
law” is apparently limited to the acts of the Polish national Legislature and does not extend to 
European Union Law.  This constitutes a breach of the ENCJ standard to safeguard the 
independence of the judiciary. 
 
Furthermore, the Board does not believe that the stand of the KRS that it is just obeying “the 
law” and not actively supporting the attacks on the independence of the Judiciary is truthful: 
The reports of the delegations of the Board to Poland clearly show otherwise.  
 
The Board concludes that the defence of the KRS is not satisfying or convincing. 
 
 
10. Conclusion of the Executive Board 
 
First. The Board considers that the KRS does not comply with the statutory rule of the ENCJ 
that a member should be independent from the executive.  
 
Second. The Board considers that the KRS is in blatant violation of the ENCJ rule to safeguard 
the independence of the Judiciary, to defend the Judiciary, as well as individual judges, in a 
manner consistent with its role as guarantor, in the face of any measures which threaten to 
compromise the core values of independence and autonomy.  
 
Third. The Board considers that the KRS undermines the application of EU Law as to the 
independence of judges and tribunals, and thus its effectiveness. In doing so, it acts against 
the interests of the European Area of freedom, security and justice, and the values it stands 
for. 
 
On the basis of the above mentioned considerations, the Executive Board concludes that the 
KRS has committed serious breaches of the aims and objectives of the Association as set out 
in Articles 3 and 4 of the Statutes, and is not willing to remedy these serious breaches. 
 
 
11. Proposal of the Executive Board 
In the circumstances, the Board proposes to the General Assembly, convening as soon as 
possible as the Covid-19 pandemic allows it, that the KRS be expelled as a member of the 
network.  
 
With this measure, the ENCJ sends a clear message to the Polish government and the Polish 
judges that the ENCJ considers that the KRS is no longer  a member of the European family of 



 18 

Members and Observers who believe in, and  support  the European Area of freedom, security 
and justice, and the values it stands for.  
 
The ENCJ wants to make absolutely clear that it remains very much committed to the 
independence of the Polish Judiciary, our Colleague European Union Judges, and that it will 
continue to cooperate with all the judicial associations in order to defend and restore the 
independence of the Polish judiciary as soon as possible. Once a Council of the Judiciary in 
Poland again believes in and acts in support of the values of the ENCJ, the ENCJ will be happy 
to welcome any such Council back as a member. 
 
This position paper was adopted by the Executive Board on 27 May 2020. 
 
 
 
 


