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“This is a data collecting machine that can integrate facts, relevant to its line of inquiry, (…) it 

can only reassemble material already available to it, to discover future culprits”1. The prospect 

of a machine enabling authorities to arrest citizens on the sole basis of a mathematical 

prediction still remains science fiction. 

However, law and computer science have progressively given birth to a new field, Legal 

Informatics, which is turning the possibility of forecasting future judicial rulings into reality, 

through the processing and quantifying methods of sophisticated algorithms.. Strangely, such 

a possibility is not foreign to the very concept of jurisprudence as comprehended by the 

Romans, for whom “prudence” was a contracted version of “pro-videntia”, derived from the 

Latin “pro-video”, meaning to “foresee”. According to Cicero, prudence implied elements 

such as “memory, intelligence and foresight”2 and referred to forecasting risks; therefore, 

“jurisprudence” dealt with foreseeing what consequences would result from applying the law 

to specific facts. 

While the early developments of such a science were regarded as highly hypothetical at best, 

or more commonly as completely absurd by respected legal practioners3, a growing openness 

of legal data and the production of powerful analytical tools are now leading to the advent of a 

completely new era, in which the impact of such processes on the judiciary must be fully 

assessed. 

Indeed, if such a prospect undoubtedly alters how judges approach case-law, such algorithms 

do imply strong limitations, as a level of unpredictiveness is necessarily induced by the 

complexity of every case dealt with by  judges. 

Therefore how are Big Data Analytics altering judicial practices? To what extent can such 

processing methods produce reasonable predictions? How can judges understand such tools 

and what are the ethical issues raised by such metamorphosis?  

These aspects involve clear identification of the nature of the data and algorithms at stake (I), 

before determining the impact they will have on the judiciary (II).   

 

 

 

                                                           
1 Philip K. Dick, Minority Report, 1956, p. 4 
2 Cicero, De Inventione, vers. 84, Book II, §60: “Prudentia est rereum bonarum et malarum neutrarumque 

scientia. Partes eius : memoria, intellegentsia, providentia” [Prudence is the knowledge of things that are good or 

bad, and of those that are neither. It is made up of: memory, intelligence and foresight]. 
3 Frederick Bernays Wiener, United States Supreme Court Attorney (Sigmund Freud’s nephew): “Decision 

Prediction by Computers: Nonsense Cubed- and Worse”, American Bar Association Journal, November 1962 
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I/ The Rise of Big Data Analytics: The Dawn of a New Era? 

 

As with other major institutions, Justice will undergo profound changes due to the 

introduction of artificial intelligence relying on Big Data. Big Data components deemed 

useful for the judiciary may originate from various sources; however the most relevant source 

of data appears to come from the judiciary itself. The Open Data movement, leading to the 

wide accessibility of judicial decisions, will be the cornerstone of the Big Data revolution. 

New stakeholders are emerging and developing algorithms in an attempt to make such data 

usable, offering services that could potentially constitute a highly lucrative market.  

 

A/ Open Data policies: a necessary prerequisite for the advent of Big Data analytics 

 

1) Increased access to the data produced by judges 

 

a) Philosophy behind Open Data 

 

Open data refers to data that can be freely accessed, used or shared by the general public for 

any purpose. But behind this simple definition lies a theory based on the belief that the 

accumulation of factual observations is a key component in scientific progress. At first a 

philosophy originating from the United States, the open-data policy is a set of rules that 

promote transparency, accountability and value creation by making government data available 

to all4. Public bodies produce huge quantities of data and information. Encouraging the use, 

re-use and free distribution of this data promotes business and innovative citizen-centric 

services. By making their datasets available, public institutions will foster social sciences and 

become more transparent and accountable to citizens5.  

Opening up public data is without doubt a major leverage tool in the digital age for the 

renewal of our democracy. As a vital organ of any organized society, the judiciary is 

necessarily impacted by these new standards of accessibility. 

Despite the fact that the law is accessible to all, the public is not particularly familiar with its 

enforcement by courts. This is notably reflected by the European Convention on Human 

Rights which binds the right to a fair trial to the publishing of judgments under Article 66. 

                                                           
4 www.oecd.org/gov/digital-government 
5 https://www.europeandataportal.eu/: Creating value through open data 
6 European Court of Human Rights, December 17, 2013, Nikolava and Vandova v. Bulgaria 

http://www.oecd.org/gov/digital-government
https://www.europeandataportal.eu/
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Courts have been publishing their rulings for a long time, highlighting the ones they deem the 

most relevant for the law to be understood. However, a European citizen or a lawyer does not 

currently have access to most judicial decisions. It is therefore very difficult for the average 

citizen to comprehend fully all the consequences of the law. In this perspective, the open data 

movement promotes easy access to the law that enables an understanding of the legal impact 

of rulings. The nature of the information accessible encompasses the judgment itself as the 

primary source of data produced by the judiciary; but judgments also contain what data 

scientists call metadata: information not directly incorporated in the decision yet relative to 

the judgment, such as the date or the name of the judge. 

In both Common Law and Civil Law systems, judicial decisions are rendered publicly, to 

ensure that the “open justice in court proceedings” principle is respected7. With the 

development of Open Data policies, all decisions will be available online for everybody to 

consult. Publishing Justice therefore reaches a whole new dimension with far wider reaching 

consequences. Millions of decisions will be available via search engines and processed 

through algorithms. As a result, new stakeholders are trying to get a foothold on what is 

seemingly a new market, fully aware of the prospects that may arise from such new potential; 

and it is hard to measure what the consequences of this phenomenon will be. Such a paradigm 

shift appears to be inevitable for the judiciary.    

 

b) Current stage of Open data development 

 

The European Union (EU) adopted Recommendation n° R (95) 11 in 19958 which recognizes 

that full knowledge of exhaustive case-law is an essential prerequisite for the fair application 

of the law; that computerized systems are used more and more frequently for legal research; 

and that the growing number and complexity of court decisions is resulting in increasingly 

widespread recourse to these new methods. At the time however, only some cases were put 

forward, according to a traditional hierarchical selection process, then considered to be the 

only available option to access the law. According to this means of selection, not only can 

superior courts overrule the decisions of lower ones, but they can also choose to put forward 

the sole cases they deem interesting. As a result, these cases are abundantly commented upon 

and make up the basis of legal interpretation. Also, the European Union did not recommend 

open access to all decisions, as it was feared that such an approach might bring more 

                                                           
7 Principle identified by Lord Shaw in United Kingdom House of Lords, Scott v. Scott, May 5, 1913 
8 http://www.giodo.gov.pl/data/filemanager_en/32.pdf 

http://www.giodo.gov.pl/data/filemanager_en/32.pdf
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confusion than clarity. Since then however, legislation has been adopted concerning Open 

Data but not specifically in the judicial field. 

The Group of 8 (G8), which includes four European countries, adopted the Open data charter 

in 2013. It recognizes ‘Crime and Justice’ as one of the high value areas, for both improving 

our democracies and encouraging innovative re-use of data9. Within European countries today 

a consensus seems to have emerged in favor of increasingly open access to data produced by 

governmental entities. 

Besides, the kind of model needed to make information more accessible will have different 

repercussions. In most cases, cost-recovery models of Open Data create barriers to the access 

and re-use of data, notably where less economically viable people are concerned (e.g. citizens, 

students, researchers with limited budgets, start-ups). They will not make use of governmental 

data if a fee is required. On the other hand, when public authorities decide to move towards a 

free or marginal cost model, more downloads occur and the openness of data is effective. 

In 2003, the EU adopted legislation to foster the re-use of Open Government Data in Member 

States via the Public-Sector Information (PSI) Directive 2003/98/EC. The main objective was 

to ensure that all potential re-users where the public-sector body had released information for 

re-use were given equal treatment. The PSI Directive was subsequently amended in 2013 by 

Directive 2013/37/EU: a general principle was introduced stating that all information 

accessible under Member State legislation is in principle re-usable. Also, administrative 

charges should in principle no longer exceed the marginal costs of making it available for re-

use, excluding charging the re-user for production of the information. 

Open Data requires adequate information to be both legally and technically accessible. The 

legal data should be made available in a machine-readable form made up of input that allows 

automatic reading and processing by a computer. The European Case Law Identifier (ECLI)10 

has been developed to facilitate the correct and unequivocal quotation of judgments from 

European and national courts. Uniform metadata will help to improve search facilities for case 

law. Currently this identifier only deals with superior court judgments. As the development of 

Open Data progressively encompasses a larger number of courts, the European Union should 

foster interoperability between Member States. Common technical standards should be 

implemented to enable successful solutions in one country to spread to others in the most 

efficient way. Implementing such standards rapidly would be particularly relevant as the 

                                                           
9 http://opendatacharter.net/resource/g8-open-data-charter/ 
10 https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do 
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amount of data is still low and many countries are working on significantly increasing the 

number of judicial decisions available for re-use.  

 

2) Finding a balance between the respect for privacy and the need for 

transparency 

 

a) Open Data and the protection of privacy 

 

Despite the broad consensus concerning the existing benefits of opening up data as a whole, 

disparities remain as to the exact nature of what should be made public.  

While Article 6 of the European Convention on Human Rights does indeed require adequate 

publicity of a trial, Article 8, on the other hand, poses the right to privacy. Should private 

details of the life of the litigants be known to everyone, including agents such as future 

employers or insurance companies?  

The purpose of the Open Data movement is to make case-law available to the general public 

free of charge, provided that it fully protects the privacy of individuals (victims, witnesses and 

suspects). Establishing an equilibrium between these two requirements is a fundamental 

principle for both European courts1112. Some European countries (France, Germany and the 

Netherlands) have chosen to establish the anonymization of personal data in court decisions to 

ensure the right to privacy. Yet even without names, the identification of the parties may 

remain possible and this issue has to be assessed. Birth dates, addresses, or specific 

professional information, especially when cross-checking these details with information from 

other sources, might suffice to determine someone’s identity. However, erasing all details that 

are likely to lead to re-identification might in turn lead to an adverse effect on the value of 

making the decision public, as the relevant facts used by the judge in his decision-making 

process become unclear.  

A United Kingdom Supreme Court judge, Lord Mance, explained in 2014 that 

“Unwillingness to disclose information may arise through habits of secrecy or reasons of self-

protection”13 revealing a slight shift evolving toward greater protection of privacy. In general, 

neither the European Court nor the European Union Court of Justice (EUCJ) proceeds with 

the anonymization of decisions they publish on the Internet. Nevertheless, it is made clear by 

                                                           
11 ECHR, February 25, 1997, Z v. Finland 
12 EUCJ, May 13, 2014, Google Spain v. Agencia Espanola de Protection de Datos 
13 UK Supreme Court, March 26, 2014, Kenney v. The Charity Commission 
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article 95 of the Rules of Procedure of the Court applicable to the EUCJ that: “Where 

anonymity has been granted by the referring court or tribunal, the Court shall respect that 

anonymity in the proceedings pending before it”. The EUCJ ruling will de facto be 

anonymized if national courts systematically do so. And in any case, the Court can further 

deem it necessary to make a decision anonymous. 

The conflicts that are likely to arise between these two fundamental rights are highly likely to 

become more frequent with the development of Open Data. As a result, European guidelines 

on how to rule between these rights are becoming more necessary than ever.  

 

b) Big Data and the need for transparency 

 

The necessity for anonymization is not only relevant for members of the general public such 

as litigants or witnesses, but also for legal practitioners. Providing all their personal details 

will probably make it possible in the near future to establish a precise profiling of their 

judicial activity. 

Obviously, judicial activity should be carried out in broad daylight, and it can only be 

satisfactory if a change in legislation and an advance in technology allow for more 

transparency. The way data is used is also a matter of transparency. The algorithms 

processing the data and used for sentencing have to comply with the same standards of 

transparency. The Supreme Court of Wisconsin recently stated that judges can base their 

decisions on the results of algorithms developed by private companies, as long as the 

information concerning the algorithm itself (the mathematical formula) is fully transparent14. 

The number of companies using Open Data will grow as more data becomes public and 

economic interests increase. These companies are private and judges should always bear in 

mind that their interests might not always be totally aligned with those of the judiciary. 

Algorithms are designed by human beings. Therefore, there may be flaws affecting their 

logic, or worse still, deliberate bias in the algorithms referring to hidden agendas.  

This issue has been addressed by the EU Regulation of April 27, 2016, effective on May 25, 

201815. Article 22 states: “The data subject shall have the right not to be subject to a decision 

                                                           
14 “State v. Loomis, Wisconsin Supreme Court Requires Warning Before Use of Algorithmic Risk Assessments 

in Sentencing”, Harvard Law Review, March 10, 2017 
15 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection 

of natural persons with regard to the processing of personal data and on the free movement of such data, and 

repealing Directive 95/46/EC (General Data Protection Regulation) 



8 
 

based solely on automated processing, including profiling, which produces legal effects 

concerning him or her or similarly significantly affects him or her.” 

 

B/ Big Data is watching you: a new paradigm for judges 

 

1) A hypothesis slowly morphing into reality 

 

a) A concept ahead of its time 

 

The idea of applying scientific processes to judicial matters goes back a long way in History. 

In the 18th century mathematicians such as Poisson16 and Condorcet17 were already working 

in France on rationalizing judicial activity through statistics and probabilities. 

However, it is the rise in information technologies which gave a solid footing to such hopes. 

Loevinger18 in the 1950’s was probably the first to formulate the idea that applying scientific 

methods to legal decision-making processes would make it possible to predict the outcome of 

a trial using a computer model. The idea was not to predict future decisions, as uncertainty is 

an inherent element of the law, but rather to reduce the general unpredictability of the law. 

Loevinger was followed by other scientists such as Lawlor19 who tried to establish a method 

enabling the analysis and anticipation of the United States Supreme Court decisions. 

Scientists then attempted in the 1960’s to implement automated ways of predicting decisions, 

or more realistically, of reducing uncertainty, by building models based on court decisions, 

statute law and facts, to prove that norms apply logically (Rule-based models). Such an 

approach has evolved and nowadays, the most promising models only use previous decisions 

and facts (Case-based models) to anticipate future decisions. The algorithm ‘discovers’ the 

rules from a set of examples where there are regularities in the data processed.  

In order to determine probabilities that can accurately work out what a court may decide, two 

theoretical conditions have to be fulfilled by the courts. First, individual judges need to be 

consistent with themselves. Secondly, the principle of stare decisis has to guide judicial 

activity. If these two conditions are not respected, trying to reduce uncertainty through 

                                                           
16 Siméon-Denis Poisson, Recherches sur la probabilité des jugements en matières criminelles et matière civile 

[Research on the probability of judgments in civil and criminal matters], 1837 
17 Nicolas de Condorcet, Essai sur l'application de l'analyse à la probabilité des décisions rendues à la pluralité 

des voix [Essay on applying analysis to probabilities of decisions rendered with plurality of votes], 1785 
18 Lee Loevinger, “Jurimetrics: The Next Step Forward”, Minnesota Law Review, April 1949 
19 Reed C. Lawlor, “What computers can do: Analysis and Prediction of Judicial Decisions”, American Bar 

Association Journal, April 1963 
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scientific methods is futile. However, judges do not always feel constrained by stare decisis, 

especially in Civil Law countries, even though judges there do in fact tend to follow the 

rulings of the higher courts to some degree, in order to provide some form of equality among 

citizens.  

 

b) Concrete applications today 

 

One of the most difficult aspects of contents analysis may very well lie in quantifying the 

facts that support the judge's decisions. Data scientists are trying to make sense of the growing 

amount of data to which the judiciary is giving open access. The legal tech company Case 

Law Analytics20 created an algorithm whose parameters are defined ex ante according to their 

likelihood to influence the judge in a given type of litigation; the algorithm then works as a 

‘machine judge’ whose input is made up of a stock of historical judgments and which gives 

out decisions based on processing this data with the defined parameters.  

Another legal tech company, Predictice21, expects the users to determine the relevant 

perimeter of past judgments themselves. The judgments are ‘read’ by the algorithm through a 

combination of machine learning and natural language processing. All results are given in the 

form of statistics, and as such, programs are not aimed at producing potential legal decisions 

but rather at producing probabilities of possible outcomes. The key to establishing reliable 

probability calculations is to quantify an important and homogenous number of judgments to 

obtain a sufficiently refined analysis of the initial input.  

The use of artificial intelligence has been able to predict decisions of the ECHR with levels of 

seventy nine per cent accuracy for cases related to the violation of Articles 3, 6 and 822. This 

high level of accuracy can only be attained because the result is binary, being either a 

violation or a non-violation of the relevant articles.  

Besides, the ability of such computerized tools to permanently integrate new elements 

pertaining to the variables that have already been taken into consideration, implies that these 

legal tools have the capacity to exponentially improve their performance and therefore the 

accuracy of the predictive solutions they offer to the general public. 

 

                                                           
20 French legal tech start up, http://caselawanalytics.com/ 
21 French legal tech start up, https://predictice.com/ 
22 Nikolaos Aletras, Dimitrios Tsarapatsanis, Daniel Preoţiuc-Pietro, Vasileios Lampos, “Predicting judicial 

decisions of the European Court of Human Rights: a Natural Language Processing perspective”, 24 October 

2016: https://peerj.com/articles/cs-93/ 
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2) A tool that may dramatically improve current standards of justice 

 

a) The challenge of mastering a new field 

 

“Data”, “algorithms”, “machine learning” … such words are foreign to the classic vocabulary 

of a judge today. While machines are nowhere near replacing human judges, they are most 

probably going to have a significant impact on their practices. Judges cannot and do not need 

to become information technology engineers. However they should be able to have a critical 

understanding of the results produced by models using Big Data. The given results should be 

carefully interpreted. For example, a judge might order companies to pay employees 

compensation for wrongful termination which would be lower than the average of other 

judges, not because he is less sensitive to the employees’ rights, but simply because he is 

working in an area where salaries are lower, or companies smaller.  

Even if individual judges were trained to understand the results of such models, they will 

never have the resources to evaluate their accuracy. There may be a need to have some sort of 

supervision to regulate how private companies produce and publish the results of their 

models. The results may have a direct impact on law enforcement in particular if individuals 

trust these results and choose to reach a compromise rather than take their case before the 

courts.  

 

b) Big Data analytics for the improvement of uniform European legislation 

 

Models based on judicial data produced by all courts could become a powerful tool for the 

European Council, Parliament and Commission in their quest for an ever-widening 

harmonization. The Commission follows an agenda for designing and evaluating EU policies 

and their enforcement by Member States. Big Data analytics with data from all Member 

States would permit an evaluation of how EU law is applied by national courts.  

Different applications of Regulations could show general disparities in the comprehension of 

EU rules from one country to another, based on national judicial or social culture. This 

observation could then lead to an effort towards a better understanding of each Member 

State’s characteristics, to finally adapt the Regulations and guarantee increased efficiency. 

The same analysis of the application of Directives could show whether Member States have 

understood the goals of the legislation correctly, and more efficiently than if the EUCJ had to 

condemn national implementations one by one.    
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The need for transparency and the understanding of Justice led to the emergence of Open Data 

policies and Big Data analytics. This entails the development of predictive justice which 

should heighten a mastering of the decision-making process as a whole, by trying to foresee 

the result of a case or the recidivism risk of the offender.  

 

II/ Likely effects of legal analytics on the decision-making process 

 

The consequences of the advent of predictive justice differ according to whether the analytics 

deal with the mass of decisions on a given subject, or with decisions taken individually.  

 

A/ Impact of the resulting statistical analyses based on massive case-law input 

 

Attempting to assess the potential impact of legal analytics on the courts involves taking into 

account a wide range of factors that imply far-reaching consequences. Such an analysis 

however can only be made in consideration of the currently immature state of development of 

computerized algorithms that aim at predicting legal outcomes. Despite the uncertainties that 

these elaborate tools imply, the heightened focus on accuracy and the particularly refined 

results that they are likely to lead to will inevitably deeply transform the landscape that guides 

legal analysis, notably from a judge’s perspective. 

 

1) Many positive changes will be induced by such computer models 

 

a) Major improvements in legal security are likely to be gained 

 

Indeed, any litigant would be more likely to benefit from the enhanced legal forecasting 

capacities of such tools. As a result, a stronger sense of certainty will exist concerning the 

legal outcomes that are likely to be expected when considering very specific variables. 

Such an aspect may not seem to be particularly specific to legal analytics when considering 

Civil Law countries, where legal provisions have been codified with sufficient clarity so as to 

ensure that any given case could not give rise to any other legal consequences than those laid 

down by the law. However, even in civil law countries, legal provisions are set out in such 

general terms, that a judge is likely to interpret these very extensively, resulting in some level 

of uncertainty when attempting to determine the outcome of a case. From this point of view, 

legal analytics enable any litigant to obtain a far more refined forecast of what the judge is 
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likely to decide in consideration of the variables of a particular case, outperforming any other 

tool. Indeed, the mathematical approach of such models has led to a far more complex 

statistical analysis than any other approach so far. 

This would therefore lead the general public to envisage legal outcomes with greater 

confidence and help restore trust in the judicial system, where previously winning a case 

could often be considered to be a complete gamble. 

 

b) Strong likelihood of legal analytics becoming a key-player on the judicial 

scene 

 

Several features of these computerized models will most certainly influence a judge’s 

reasoning. Indeed, these tools enable such high levels of transparency to be reached that 

previously unseen aspects suddenly become strikingly obvious. The specificities of the 

reasoning of a particular judge, the typical or unusual nature of the arguments, or the 

unmistakable tendencies of a given court to interpret the law in a more lenient way than others 

will transpire quite objectively from the results of such programs and will seriously call into 

question to what extent the courts still live up to the standards of impartiality they are 

expected to meet23. 

Furthermore, far more variables are taken into consideration by these tools. This leads to the 

complexification of the parameters that are likely to be taken into account by a judge and to a 

process of “intensification” of the court’s decision, as more variables also imply more 

visibility of the judge’s reasoning and of his decisions in the public’s eye, encouraging the 

judge in turn to give more consideration to these complex factors, reducing the role intuition 

may otherwise have played in his reasoning24. Because of their powerful analytical capacities, 

such programs will not only help the judge crawl through relevant material, but will also play 

a part in his reasoning, by categorizing relevant elements and building profiles on relevant 

issues to be ruled on25. This raises the question of whether specific data scientists specialized 

in such algorithmic searches will not become essential experts a judge will depend on – such a 

possibility has already been taken into account by university bachelor programs that are 

                                                           
23 Antoine Garapon, « Les enjeux de la justice prédictive » [The challenges of predictive justice], La Semaine 

Juridique, January 9, 2017 
24 Martha Nussbaum, Poetic Justice,1995 
25 Corien Prins, “Legal Analytics – Law and Data science is much more than privacy alone”, Mach 2016, 

Tilburg University, The Netherlands 
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introducing the world of the judiciary to data science students, acknowledging the future role 

of data science for legal professions26. 

 

c) Legal analytics will mostly certainly enhance the use of alternative dispute 

resolution mechanisms and rationalize litigation 

 

Parties that can rely on the accuracy of predictive legal tools and know that the outcome of 

their case is not in their favor, may be more willing to turn to alternative and cheaper ways of 

settling their dispute. Knowing the outcome is positive could also encourage the transactional 

resolution of a conflict, as the party would then subject the opponent to harsher negotiations 

knowing the odds are on their side27. This could substantially help to decongest the courts and 

enable judges to concentrate on cases that are not so clearly cut. 

Referring to these tools also encourages rationalizing litigation and putting an end to a 

detrimental use of the courts; for instance, when legal predictive tools enable companies to 

determine their likelihood to win a case and therefore not expose themselves to the abusive 

use of courts by powerful competitors whose sole aim is to deplete them financially28. 

 

2) A tool capable of altering the judge’s representations of the law 

 

a) Legal analytics are likely to affect the judge’s legal reasoning itself 

 

Whereas a judge’s traditional role consists in qualifying facts legally, therefore distinguishing 

between the facts that are likely to trigger off legal consequences and those that remain 

outside the scope of the law, being encouraged in the near future to use such tools will result 

in assessing both facts and legal provisions on the same level, as legal logistics simply imply 

referring to various inputs, whatever their nature may be. The judge’s analysis will not so 

much deal with the causal effect that links the facts to a specific legal provision as it will 

focus on the practical correlation existing between the particular variables, whether they be 

factual or legal, that are to be submitted to such programs in order to produce adequate legal 

solutions. Assessing and analyzing the variables that such tools require, in order to produce 

                                                           
26 “Interfacing data science and the law”, Minor of the Bachelor program at Universities of Eindhoven and 

Tilburg, The Netherlands 
27 Bruno Dondero, « Justice prédictive : la fin de l’aléa judiciaire ? » [predictive Justice: the end of judicial 

chance?], Dalloz 2017, p. 537 
28 Legalist, a start-up aimed at assessing financial litigation: https://www.legalist.us/ 

https://www.legalist.us/
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reasonable decision predictions, could therefore alter the judge’s own analytical skills as 

legally qualifying the facts could therefore become secondary. 

 

b) This could even have an impact on how legal norms are traditionally perceived 

and classified 

 

In most Civil Law countries, where the ultimate norm is the Constitution, substantial law, 

enacted by Parliament in accordance with the “higher” constitutional provisions, is considered 

to be the only source of law29 as opposed to the judge’s decision-making process that deals 

with applying legal provisions to specific facts, in order to find an adequate solution to the 

sole case at stake. Because legal analytical tools enable a judge to refer to an adequate legal 

solution on the basis of similar decisions, they are in fact encouraging him to refer more to 

case-law than to substantive legal provisions, therefore encouraging him to behave more like 

a Common Law country judicial authority, where case-law is an explicitly recognized source 

of law. Therefore such tools could potentially influence the concept of law itself and the 

judge’s perception of applicable norms. 

 

c) Predictive justice algorithms may also induce a performative effect.  

 

The performative effect is a self-fulfilling prophecy. If judges, to make their decisions, refer 

to the results generated by the algorithm, which is itself trying to predict the decision, the 

prediction will become the decision, because the decision will be based on the prediction… 

On a broad scale, this phenomenon would end up distorting the predictions and, in fine, the 

decisions, because the predictions would therefore be based on themselves. This would then 

tend towards an extreme harmonization of judicial practices, which is not particularly 

desirable. Also, if the algorithm is not one hundred per cent reliable, the decisions will be 

based on predictions that are not accurate; hence these decisions will become the dataset for 

future predictions that will be less and less relevant.  

 

 

 

 

                                                           
29 Hans Kelsen, “Was ist die Reine Rechtslehre?” [What is the Pure Theory of Law?], in Demokratie und 

Rechtstaat : Festschrifft für Zaccharia Giacometti, Zürick, 1953 
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3) More questionable effects generated by algorithm 

 

a) Limitations to accuracy and potential of currently existing tools 

 

The Common Law adage “past performance does not necessarily predict future results” could 

very well highlight the limitations of predictive tools. For although the future developments of 

legal analytics are promising, the current quality of the resulting predictions and of the 

underlying models is unclear. While their properties and performance have gained 

enormously in accuracy in specific and simple fields, their efficiency over time and their 

capacity to encompass “abnormal” circumstances still remains questionable. Whereas binary 

outcomes are usually consistent, complex issues or technically-nuanced positions of Common 

Law courts seem to be more difficult to grasp in algorithmic terms, despite the applied 

machine learning techniques used by legal informatics. Therefore, current general models do 

not seem to reach a judge’s expectations, beyond given levels of complexity30, as they remain 

unable to assess all factual elements of a given context. The judge’s role therefore remains 

adamant in determining to what extent a particular case can be linked to similar ones that have 

been processed by algorithmic legal tools. 

In some cases, using such statistical tools even appears to be quite irrelevant. Such is the case 

for instance, concerning the duration of a legal procedure, where the average between a short 

lawsuit and a lengthy one does not give any reliable indication as to how long future lawsuits 

will be. But even if such shortcomings are circumvented one day, some essential features of 

legal analytics may in any case induce crippling effects on the judicial system. 

 

b) Systematically depending on such tools may result in crystallizing case law as 

a whole 

 

Although case-law is meant to have a somewhat organic nature in that it evolves with the 

changes that affect society, introducing a technical tool that can only grasp such changes to a 

certain extent is very likely to interfere with the natural evolution of case-law. Indeed, the 

databases that such tools depend on to forecast their predictions are made up of the variables 

of past cases only. These tools are unable to take into account elements such as growing social 

trends that judges will ultimately translate into law through their decision-making process. 

                                                           
30 Daniel Martin Katz, Michael J. Bommarito, Josh Blackman, “A general approach for predicting the behavior 

of the Supreme Court of the United States”, PLOS Journal, 16 January 2017 
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Whereas legal analytical tools are meant to predict the future, they may paradoxically end up 

inducing a form of judicial stagnation, as the only scientific parameters they can refer to are 

database-centered, with no scope for broader social views, perpetually pointing inwards, 

towards the average social outlooks of the past rather than assessing the social changes to 

come. 

 

c) Judges may also be encouraged to follow more conservative decision-making 

processes 

 

If judges choose to base their decisions on the results of such tools, they may shy away from 

bolder approaches and ultimately enhance the crippling effect of the tools on case-law 

evolution. This would be worsened by the fact that the specific tendencies of a particular 

judge will be trackable through legal algorithms, highlighting any original decision-making 

process. 

 

B/ Individual decisions processing: independence and impartiality at stake? 

 

For now, companies which have developed predictive justice algorithms restrain themselves 

from applying them to criminal law, for ethical reasons. They refuse to encourage criminal 

forum shopping, by indicating to offenders where they should commit their crimes in order to 

be judged more or less severely. 

But statistical processing could be a precious tool for the judge, particularly in criminal law 

but not exclusively, enabling him to improve his impartiality, by freeing himself from his 

prejudices, and providing better public order protection, through a more relevant assessment 

of recidivism risks; provided however that the national or European legislator sets rules that 

would ensure respect for the judge’s independence.  

 

1) Can statistics make the judge wiser? 

 

a) Statistics to get rid of prejudices 

 

Judges are human beings similar to anybody else; they are therefore, like anybody else, liable 

to prejudice. This is inevitable as long as Justice is not rendered by robots. This however does 

not matter as long as these prejudices are not echoed in court decisions. Unfortunately, this is 
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not always the case. Statistical processing of court decisions enables the identification of 

prejudice that involuntarily guides judges in their decision-making process. For instance, the 

algorithm developed by Predictice shows that there is a nineteen per cent stronger chance of 

getting a compensatory allowance after a divorce when adultery is recorded than when it is 

not; even though adultery is not supposed to be a legal criterion for the granting of 

compensatory allowance… It is also common knowledge that after a divorce, mothers obtain 

custody of the children much more often than fathers. The issue becomes even more 

problematic when we think about racial prejudice.   

The question of whether ethnic data should be collected and used as relevant information in 

court is very controversial in Europe. Some countries authorize the collection of ethnic data 

(The United Kingdom, the Netherlands, Greece) and some do not (France, Italy, Germany). 

Notwithstanding various debates on this issue, ethnic statistics can be a powerful instrument 

against racism and social exclusion31. They can highlight the fact that some persons – 

conveniently of immigrant origin – are judged, unconsciously or not, more severely than 

others. Using ethnic data could emphasize judicial and social prejudice against colored 

people, as in the United States, where one in twelve black men between 25 and 56 years old is 

currently in jail32. Such statistics in Europe could officially raise awareness of this 

abnormality – which exists in our countries too – and then lead to a fairer treatment by the 

courts. 

But there is no consensus on this issue in Europe. In France for instance, ethnic statistics are 

strictly forbidden because race or skin color cannot be considered as objective criteria; only 

nationality matters, but it does not reflect the diversity of the population, and especially the 

diversity of treatment – i.e. discrimination –, yet quite real. The European Commission has 

already emphasized the crucial role played by statistics in activating anti-discrimination 

policies and increasing their capacity to ensure social cohesion and promote diversity and 

equality33. Harmonization on the European scale, encouraged by the ECHR, could therefore 

help overcome the shyness of some Member States. 

 

 

 

                                                           
31 Patrick Simon, “Ethnic” statistics and data protection in the Council of Europe countries, Study Report, 2007, 

European Commission against Racism and Intolerance (Council of Europe) 
32 Leonhardt, Justin Wolfers David and Kevin Quealy, “1.5 Million Missing Black Men”, The New York Times, 

April 20, 2015 
33 COM(2006) 643 of October 30, 2006 
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b) Statistics to ensure Justice goals more efficiently: risk-assessment tools 

 

In criminal law, the main contribution of Big Data and predictive justice is the rise in risk-

assessment tools. Long-developed to assess sexual offenders’ recidivism risks and proven 

more efficient than empirical clinical opinion34, these tools help in achieving one of the main 

justifications of punishment: incapacitation (preventing someone from reoffending, through 

imprisonment)35. The most famous of these tools is COMPAS, an algorithm used nationwide 

in the United States to decide whether defendants awaiting trial are too dangerous to be 

released on bail36. The algorithm assigns the defendant a score that indicates how likely he is 

to reoffend based on more than a hundred factors, including age, sex and criminal history. But 

it poses a thorny ethical question: should prison sentences be based on offenses that have not 

been committed yet? 

On the other hand, rehabilitation of offenders is also a goal of criminal justice, based on 

potential recovery and re-inclusion in society. A large-scale study was conducted in Italy after 

the release of almost 25,000 inmates in 2006 due to a Clemency Bill, and the analysis of 

recidivism rates among them37. The study shows that harsh prison conditions (overcrowding 

and the number of deaths in prison) exacerbate recidivism. Another study conducted on 

prisoners released between June and December 2002 in France shows that sentencing 

reductions significantly reduce the risk of recidivism; but the author estimates that this result 

could be due to follow-up after release, and to the previous selection operated by the judiciary 

before granting the reductions38. To be more efficient and prevent reoffending, Justice must 

take into account the implementation of the punishment, by providing decent prison 

conditions and both material and human means to facilitate re-entry into society. 

But these two requirements of criminal Justice – protecting public order by incapacitation and 

the necessities of rehabilitation – are sometimes contradictory. This issue raises the question 

of the balance between the two tendencies and the place risk-assessment tools should take in 

                                                           
34 Ruth Mann, R. K. Hanson and David Thornton, “Assessing Risk for Sexual Recidivism: Some proposals on 

the Nature of Psychologically Meaningful Risk Factors”, Sexual Abuse, A journal of Research and Treatment, 

2010 
35 Angèle Christin, Alex Rosenblat and Danah Boyd, “Courts and Predictive Algorithms”, Data and Civil 

Rights: A New Era of Policing and Justice, October 27, 2015 
36 Sam Corbett-Davies, Emma Pierson, Avi Feller and Sharad Goel, “A computer program used for bail and 

sentencing decisions was labeled biased against blacks. It’s actually not that clear”, The Washington Post, 

October 17, 2016 
37 Francesco Drago, Roberto Galbiati and Pietro Vertova, “Prison Conditions and Recidivism”, American Law 

and Economics Review, 2011 
38 Annie Kensey, « Aménagements de peines et moindre récidive » [Sentencing reductions and lesser 

recidivism], Criminocorpus, online on September 30, 2013: http://criminocorpus.revues.org/2489 
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sentencing. The choice of promoting incapacitation over rehabilitation (or vice versa) does not 

belong to the judge, but to the legislator. 

 

2) The influence of Big Data and predictive justice on the judge’s day-to-day 

work: would intensified oversight necessarily be positive? 

 

The statistical analysis of individual decisions could also end up with increased oversight over 

the judge’s work. It would be positive for the publicity and transparency of Justice, but not 

necessarily for its serenity. 

 

a) Ambiguous oversight from above 

 

Open Data policies provide the opportunity to know precisely the content of each decision 

made by each judge. This is already the case in Common Law countries, where judges are 

visible figures, whose judicial opinions are awaited and shape the law. But in Civil Law 

countries, the legislator is the source of the law. The judge has no legitimacy to enforce the 

rules the way he wants them to be. Data analytics could eventually lead here to a nominative 

assessment based on content, and have an influence on the judge’s career. The assessment 

could take the decision’s leanings into consideration: severity or clemency, tendencies to 

favor one kind of party over another, the amount of damages granted to parties along with 

some specific characteristics, etc. It could ultimately lead to an assessment of the judge’s 

personality, through his political opinions, and then influence his hierarchy in deciding his 

appointments or transfers. 

On the one hand, personal and political opinions should not influence the judge in his 

decision-making process, and data analytics could enable the advent of the phenomenon 

wherever it exists. But on the other hand, if badly used, they could have the pernicious effect 

of depriving the judge of his freedom of judgment. The judge’s independence relies on the 

respect of his serenity, away from hierarchical pressure. The establishment of an overly 

critical outlook could therefore call this independence into question. 

 

b) The daunting eye of the public 

 

Open access to all judicial decisions will allow the people to know more about the Justice 

rendered in its country. Besides, Open Data policies have been implemented to that extent: to 
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ensure a better publicity and transparency of Justice, supposedly rendered publicly and in the 

name of the people. The quality of the decisions could henceforth be improved, because 

judges will have to take into account a potentially critical external outlook, especially from 

the press (even more so than nowadays). The Group of 20 (G20) estimated that open-data 

principles would help promote public integrity and reduce corruption39. For example, the 

NGO Transparency International is currently working with judicial institutions in Lithuania to 

develop Open Data policies and access to judicial decisions, in a country where four out of 

five persons believe judges to be corrupt or extremely corrupt40. The goal of this policy is to 

ultimately lead to better confidence in Justice. 

However, this increased transparency can also, paradoxically, reduce confidence in Justice. 

The analysis of personal decisions will hopefully reveal judges’ corruption, racism and other 

potential biases. But it will also reveal judicial conduct that can be misinterpreted, because not 

fully understood. Some decisions can appear to be odd but are justified for the efficient 

running of Justice. In France, we can think of the practice of “correctionnalisation 

judiciaire”, which consists in decriminalizing a serious offense, by transforming the facts a 

little (for instance a rape becomes a sexual assault without penetration, or attempted murder 

becomes more or less serious violence) to avoid the delays and uncertainty of a criminal jury 

trial. Presented to the public without proper explanation, this judicial practice can be 

considered lenient and subjective.  

Also, non-filtered disclosure can endanger judges personally, by the addition of their names to 

decisions. Judges in charge of high-profile cases could see personal information about their 

private life – easy to find on social media nowadays – revealed in the press even more easily 

than today. This would not necessarily be a guarantee of better Justice. Global common rules 

governing judges’ professional conduct, at the EU level, or the Council of Europe level4142, in 

particular the ones regarding the judicial and extrajudicial conduct of judges, are therefore 

more important than ever. 

 

 

 
                                                           
39 The G20 meeting hosted by the Turkish government in November 2015 approved the adoption of these open-

data principles 
40 Transparency International, Open Data to Fight Corruption, Case Study: Lithuania’s Judiciary, 2016 
41 Recommendation CM/Rec(2010)12 of the Committee of Ministers to Member States on judges: 

independence, efficiency and responsibilities, adopted on 17 November 2010 
42 Opinion no. 3 of the Consultative Council of European Judges (CCJE) to the attention of the Committee of 

Ministers of the Council of Europe on the principles and rules governing judges’ professional conduct, in 

particular ethics, incompatible behavior and impartiality 

https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2010)12
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The advent of Big Data and predictive justice alters ethical questions surrounding Justice, by 

modifying how judicial decisions are perceived by people and how the judge makes his 

decisions with these new tools. But these quantitative assessments must not be carried out to 

the detriment of the quality of decisions. The use of Big Data analytics permits a more 

homogeneous approach to decisions made, but it should not lead to minimizing the specifics 

of each case. Fair trial requirements, critical distance towards algorithms and intellectual 

honesty are necessary to guarantee an equilibrium between an overly standardized and overly 

uncertain Justice43. Faced with the dark side of Big Data, the European Union should define 

common guidelines on how to use these tools, in order to make sure that their implementation 

is harmonious and respectful of ethics in all Member States. Furthermore, the European Court 

of Human Rights jurisprudence prevents the instrumentalization and excessive rationalization 

of Justice, by defining new trial ethics and giving judges the duty to concretely enforce legal 

fundamental principles.  

 

                                                           
43 Eric Alt, Marie-Astrid Le Theule, « La justice aux prises avec l’éthique et la performance » [Justice battling 

with ethics and performance], Pyramides, 2011, p. 137-159 


